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invalid existing contracts for the sale of tickets at reduced rates, 
but merely provided that when tickets were so sold no discrimina- 
tion should be made between persons entitled to purchase them. 
It has been held that contracts or franchise agreements as to rates 
of service are not invalidated by the mere passage of laws requir- 
ing that rates be reasonable, prohibiting discriminations, and 
creating public service commissions with which schedules of rates 
must be filed; 14 the statute must clearly show the intention of the 
legislature that such rates should no longer be binding on the 
utility. 1 * That the court considered this enactment of the Iowa 
legislature an abrogation of so much of the franchise contract as 
bound the company to sell tickets at a reduction to certain classes 
of the city's inhabitants for use only at certain hours of the day, 
rather than an extension of the obligations of the company, seems 
clearly an indication of judicial policy. 

This inclination of the courts to narrow the efficacy of franchise 
agreements and contracts as to rates, and to resolve all doubts in 
favor of the power of the state to regulate such matters, is a salu- 
tary one. The power to regulate rates in the public interest should 
be held as inviolable as is the power to safeguard public health, 
safety and morals. The state, while requiring the faithful per- 
formance of the duties assumed by public service companies, 
should be able to guarantee them a fair and reasonable return 
on their investment, and at the same time to protect the people 
of the state from possible exploitation by the utilities should con- 
ditions be reversed. 

0. P. M. 

The Right of Privacy. — The recent decision in the case 
of Hutniston v. Universal Film Mfg. Co., 1 which fixes within new 
bounds the right of privacy as recognized by a New York statute,* 
is but another illustration of the increasing prominence and im- 
portance which this right, recognized only within the last decade, 
is assuming in our law. In this case the plaintiff sought to enjoin 
defendant film company from presenting her picture in a motion 
picture film depicting current events, the picture having been 

"Manitowoc v. Manitowoc Traction Company, 145 Wis. 13; 129 N. W. 
925 (191 1); Sultan R. & Timber Company v. Great Northern R. Company, 
58 Wash. 604; 109 Pac. 320 (1910); Belfast v. Belfast Water Company, 98 Atl. 
738 (Me. 1916), a case substantially similar to the Dubuque case, except that 
after a certain number of years free service was to be rendered the city, instead 
of service at reduced rates to a portion of its citizens. In Quinby v. Public 
Service Commission, 223 N. Y. 244; 119 N. E. 433 (1918), the public service 
commission was held not to have jurisdiction to alter rates fixed by the city, 
because the court failed to find in the statute creating the commission a word 
which would disclose an intent to deal with rates fixed by agreement with local 
authorities. 

"Denver Company v. Englewood, 62 Colo. 229; 161 Pac. 151 (1916); 
State ex rel. City of Billings v. Billings Gas Company, 55 Mont. 102; 173 Pac. 
799 (1918). 

1 178 N. Y. S. 752 (1019). 

* Civil Rights Law (Consol. Laws, c. 6), Sec. 50& 51. 
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obtained, without her consent, while plaintiff was actively engaged 
in the solution of a notorious murder mystery. The remedy was 
demanded under a statute which prohibits the use of a person's 
name or picture without their written consent "for advertising 
purposes or for the purposes of trade," and provides a remedy by 
injunction. The court held that this case did not come within 
the prohibition of the statute, since this was analagous to publi- 
cation in a newspaper, it having already been decided in a num- 
ber of cases that publication in a newspaper, when not part of 
an advertisement, did not come within the meaning of the statute.* 

Formal expression of the nature and necessity for a right of 
privacy was first made in a leading article in the Harvard Law 
Review (1890) r* and it may be said that the numerous cases in 
which this right of privacy has been considered since that article 
appeared, have added nothing to the admirable analysis contained 
therein. It states that since "instantaneous photography and 
newspaper enterprise have invaded the sacred precincts of private 
and domestic life . . . there has been a feeling that the law 
must afford some remedy for the unauthorized circulation of 
portraits of private persons." 6 A few years following the publi- 
cation of this article, the doctrine was approved in a dictum by 
the U. S. Circuit Court (Mass.), to the effect that "a private indi- 
vidual should be protected against the publication of any por- 
traiture of himself." 4 But when the Michigan court was asked to 
prevent the use of the picture of a plaintiff's deceased husband on 
a cigar label, it refused any remedy, and added that the husband 
himself would be remediless, were he alive. 7 In 1902, the question 
came directly before the New York courts when a young lady 
sought an injunction and damages against defendant company 
who were using her picture, without her consent, in a flour adver- 
tisement. The court refused both. 8 

The first decision in which the right of privacy was expressly 
recognized appeared in 1905, when the Georgia court, in Pavesich 
v. New England Life Ins. Co.,* allowed a plaintiff to recover dam- 
ages against defendant company for the unauthorized use of 
plaintiff's portrait in a life insurance advertisement. In a lengthy 
discussion of the subject the court said that this right has its 

• Jeffries v. The New York Evening Journal, 67 Misc. 570, 124 N. Y. S. 
780 (1910); Colyer v. Fox Publishing Co., 162 App. Div. 297, 146 N. Y. S. 999 
(1914). 

4 4 Harvard Law Review 193 (1890). For other discussions see: 36 Amer- 
ican Law Register 745 (1897); 55 Central Law Journal 123 (1902); 57 Central 
Law Journal 361 (1903). 

• supra, p. 195. 

• Corliss v. Walker, 64 Fed. 282 (1894). 

7 Atkinson v. Doherty & Co., 121 Mich. 372, 80 N. W. 285 (1899). 

• Roberson v. Rochester Folding Box Co., 171 N. Y. 538, 64N. E. 442 
(1902). The N. Y. statute, supra, was enacted shortly after this decision. 

• 122 Ga. 190, 50 S. E. 68 (1905). 
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foundation in the instincts of nature, that everyone is entitled 
to live a private life without coming before the public, and that 
although there be no precedent in which this right is recognized, 
the common law will judge according to the law of nature and the 
public good. 

Since the year in which the leading case of Pavesich v. New 
England Life Ins. Co. was decided, the right of privacy has been 
recognized in various jurisdictions. The New Jersey court granted 
an injunction to restrain the unauthorized use of a plaintiff's 
picture in medicine advertisements, 10 and in a similar case the 
Kentucky court said, "a person is entitled to the right of privacy 
as to his picture." 11 It has been held by the Missouri court that 
damages may be obtained for violation of the right of privacy 
in a case in which the plaintiff's picture was used in an advertise- 
ment; and the court added by way of dictum that it was a viola- 
tion of a property right, and that an injunction would be granted 
to prevent the publication." In a very recent case in Kansas it 
was held that the exhibition in a moving picture theatre of the 
photograph of a plaintiff, taken without her consent, and for the 
purpose of advertising defendant's business, is a violation of the 
right of privacy and entitles her to recover without proof of special 
damage. 1 ' On the other hand, it has been held in a Rhode Island 
case that a person has no right of privacy for the invasion of which 
an action for damages will lie at common law. 14 

At this time it seems plain that the weight and trend of 
authority is in favor of a right of privacy. But there is still much 
doubt as to the nature of this right. Is it only a personal right for 
the violation of which damages may be recovered? Or is it a 
property right against the infringement of which an injunction 
can be obtained? What is the relation of this right to the doctrine 
of the freedom of the press? 14 These are all questions in regard 
to which it is impossible at the present time to draw any conclusion 
supported by the authority of decided cases. 

It is in the light of the relation of the right of privacy to 
the freedom of the press that the case of Humiston v. Universal 
Film Mfg. Co. 1 * is of particular interest. It will be noted that 
the provision of the New York statute referred to above, is broad 
enough to include all the cases actually decided on the basis of 
a right of privacy, since they all involved its violation for the 

10 Edison v. Edison Polyform & Manuf. Co., 73 N. J. Eq. 136, 67 Atl" 
392 (1907). 

u Foster-Milburn Co. v. Chinn, 134 Ky. 424, 120 S. W. 364 (1909). 
18 Munden v. Harris, 153 Mo. App. 652, 134 S. W. 1076 (1911). 
u Kunz v. Allen & Bayne, 102 Kan. 883, 172 Pac. 532 (1918). 

11 Henry v. Webb, 30 R. I. 13, 73 Atl. 97 (1909). 

"There is a dictum in the Pavesich case, supra, p. 204, to this effect: 
"The right of privacy is unquestionably limited by the right to speak and print. 
One may be used as a check upon the other; but neither can be lawfully used for 
the other's destruction." 

18 supra. 
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purpose of trade or advertisement. The decision of the New York 
court, therefore, in subordinating the right of privacy to the doc- 
trine of the freedom of the press, and extending this doctrine to 
include motion pictures of the character described, is significant. 
It has. been held by the Washington court that the publication, 
in a newspaper, of the photograph of a young girl, in connection 
with an article stating that her father was to be arrested, was not 
actionable by the girl." But in Washington the right of privacy 
has not been before the courts in any reported case; so it cannot 
be determined whether this decision raises the freedom of the press 
above the right of privacy, or repudiates the right entirely. 

It is conceded in all comment upon the subject, that "the 
right of privacy does not prohibit any publication of matter which 
is of public or general interest"; 18 and so, on this ground, the de- 
cision in Humiston v. Universal Film Mfg. Co. 19 seems to be in 
conformity with the now existing common law conception of 
the right of privacy. 

5. B. R. 

Judicial Rate Fixing. — That the fixing of rates and charges 
of public utilities is a legislative function is so well accepted law 
that it may no longer be questioned. This has been enunciated 
by countless decisions throughout the United States. 1 This prin- 
ciple, however, is limited in the decisions by the requirement that 
any legislative action or regulation by a utility as to rates must be 
subject to judicial review as regards its compliance with constitu- 
tional limitations, such as the property deprivation clauses in 
the Fifth and Fourteenth Amendments, or law imposed limitations, 
such as the reasonable rate doctrine. Further in all these decisions 
the question has always been whether a rate, actually in effect, 
fixed by the legislature or by the utility, was unconstitutionally 
low or unreasonably high. It seems that no court, prior to a 
recent decision in New York, 2 has had occasion to pass directly 
upon an application to it to fix a reasonable rate in advance 3 as 
incidental relief from a confiscatory statute. In the first case* 
where this problem has arisen, the oft-expressed limitation of the 
judicial function is resolutely upheld. The decision was reached, 
moreover, in spite of the fact that the court was thereby unable 
to afford a utility suffering from an admitted hardship any ade- 
quate relief. 

17 Hillman v. Starr Pub. Co., 64 Wash. 691, 117 Pac. 594 (191 1). 

18 4 Harvard Law Review 214. 
u supra. 

1 Western Union Tel. Co. v. Myatt, 98 Fed. 335 (1899); Minnesota Rate 
Cases, 230 U. S. 352 (1912); Water Works v. San Francisco, 82 Cal. 286, 22 
Pac. 910 (1890). 

2 Bronx Gas & E. Co. v. Public Service Commission, 108 Misc. Rep. 204, 
178 N. Y. S. 218 (1919). 

3 In an extended review of the cases involving rates no flat decision was 
found involving this point. Many in dicta laid down the rule as to the separa- 
tion of the judicial and legislative function. Further no mention of a decision 
on this point was to be found in Mr. Bruce Wyman's exhaustive treatise on 
Public Service Companies, §§1400-1406. 



